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. 1 NTRODUCTI ON

This arbitration arose pursuant to the Collective Bargai ni ng
Agreenment ("CBA") dated April 29,1994 between STATE OF HAWAI I,
DEPARTMENT OF HUMAN SERVI CES, ("Enployer") and HAWAI I GOVERNVENT
EMPLOYEES ASSOCI ATI ON, AFSCMVE LOCAL 152, AFL-CIO, ("Union").

At issue is whether the jurisdiction and authority of the
arbitrator nust be decided before holding a hearing on the nerits
of the case, which involved the termnation of enploynent of a
di sabl ed enpl oyee. Empl oyer was represented by Maria C Cook,
Esg., Deputy Attorney Ceneral, and Union by Dennis W S. Chang
Esq. The parties agreed their positions would be presented by
witten submssions and that it was not necessary to hold a
formal hearing. Enpl oyer's Modtion to Dismss and Menorandum in
Support thereof was submtted in January 19, 1999; Union's Reply
thereto on March 6, 1999; Enployer's Response on March 12, 1999;
and Union's Reply on March 22, 1999.

1. BACKGROUND

By letter dated Novenber 16, 1998 from M. Cook, this
Arbitrator was infornmed that he had been sel ected by Enpl oyer and
Union as arbitrator in this matter. On Decenber 2, 1998 in a
pre-hearing telephone conference between this Arbitrator, M.
Cook and ..... representing Union, it was agreed by the parties
that the arbitration should be bifurcated, so that the issue of
the arbitrator's jurisdiction to act would be determ ned before

hearing the question of term nation.



By letter dated Decenber 10, 1998, Union changed its
position and opposed such bifurcation.

By letter dated January 9, 1999, Enpl oyer advocat ed
bi furcati on. By his letter dated February 1, 1999, this

Arbitrator held:

"The Union has not cited any prejudice to its nenber if
the matter is bifurcated. The Union agreed to
bi furcation. To set arbitration hearing dates at this
time would cause unnecessary del ays. Accordingly, it
is the Arbitrator's decision that the arbitration wll
be bifurcated."”

On Septenber 12, 1991, Gievant becane disabled. The
Director of Labor ruled that she suffered a conpensable injury on
the job and Enpl oyer was ordered to pay for her nedical treatnent
and wage | oss benefits. During the next several years, Enployer
attenpted to find, a suitable job for Gievant, keeping in mnd

the restrictions inposed by Gievant's nedical counselors, that

the job should have little or no stress and preferably work under

the supervision of a non-Japanese supervisor. Since the job
search efforts were not successful, Enpl oyer term nat ed
Gievant's enploynment on ..... pursuant to Administrative Rule §

14-14-14-(a) 10 whi ch provi des:

"814-14-14 Term nati on of enpl oynent . (a) An
appoi ntnment authority nmay termnate the services of an
enpl oyee for any of, but not limted to, the follow ng
reasons:

(10) No suitable placenent can be nmade for a
di sabl ed enpl oyee. "

I11. 1 SSUES



1. s the subject matter of the dispute arbitrable under
t he provisions of the CBA?

2. Stated anot her way, does this Arbitrator have
jurisdiction over clainms arising from the interpretation and
application of the Gvil Service Admnistrative Rules, the Cvil

Ri ghts Act of 1991, and the Anericans with Disabilities Act?

V. EMPLOYER S POSI Tl ON

1. The Unit 3 CBA dated April 29, 1994 is the existing
arbitration agreenent between the parties. Article 11 of the CBA
restricts the scope of arbitration to the CBA itself.

2. The CBA does not contain any provisions relating to
procedures for the placenent of disabled enployees. Ther ef or e,
the Arbitrator has no authority to proceed with this arbitration.

3. Article 3 of the CBA does not incorporate by reference
the Gvil Service Admnistrative Rules and the Federal Statutes.

4. The doctrine of collateral estoppel applies. In a
recent Hawaii arbitration (1998) involving simlar facts, the
arbitrator held that Article 3 of the CBA does not incorporate
the Adm nistrative Rules regardi ng handi cap j ob pl acenent.

5. It is absurd for Union to say that Gievant's
termnation was for a disciplinary purpose. Uni on has not

presented any factual support for this contention.



V. UNION' S POSI TI ON

1. Ample judicial precedent conpels holding that an
arbitration of the nerits of Gievant's grievance i s warranted;

2. Public policy favors having an arbitration on the
merits especially because | abor relations in the public sector as
regul ated by HRS Chapter 89 prohibits the use of strikes and work
st oppages;

3. The term nation and refusal to give Gievant a job were
retaliatory and disciplinary in violation of the CBA and a
violation of Gievant's rights as a handi capped person;

4. Enpl oyer has a heavy burden of proof in its notion to
dismss and nust positively convince the Arbitrator that the
agreenent does not cover Gievant's claim

5. Enpl oyer failed to act on Gievant's counselors
recomendations and did not try to accommbdate Gievant's return
to work; and

6. Whet her Giievant's termnation was disciplinary is a
di sputed fact and cannot be addressed and decided by way of a

nmotion to dism ss.

VI. DECI SI ON
This case has been bifurcated, so that pursuant to Hawai

case |aw (Koolau Radiology, Inc. v. Queen's Medical Center, 73

Haw. 433, 445 (1992), when the issue of arbitrability is raised,
it mnmust be determned whether the parties have a valid

arbitration agreenent and whether the dispute is arbitrabl e under



such agreenent. There is no question that the CBA in question is
val i d. Furthernore, the CBA clearly limts the Arbitrator's
authority, as foll ows:

"ARTI CLE 11, Section H 2. The Arbitrator's power shall

be limted to deciding whether the Enployer has

violated any of the terns of this Agreenent".

Since the Arbitrator's power is |imted to the terns of the
CBA, it is necessary to determne whether the CBA itself covers
the question of Gievant's termnation. Clearly, it does not.
The CBA contains no provisions relating to disability,
accommodati on, job placenent and non-di scrimnation requirenents.

Empl oyer argues that the G vil Service Admnistrative Rules
and federal statutes (Cvil R ghts Act of 1991 and Anmerican with
Disabilities Act) are not incorporated into the CBA, since
ARTICLE 3 of the CBA states that an enployee "shall retain al
rights and benefits of the departnental and Cvil Service rules
and regulations and Hawaii Revised Statutes. . . ."; and since
there is no specific incorporation of federal statutes into the
CBA. In support of this position, Enployer cites a 1998 Hawai i
arbitration decision in a simlar case. Arbitrator Ronald Brown

stated in the Mutter between the HGEA and State of Hawaii -

Gievance of .....:

"The Union argues that Article 3 was intended to
incorporate by reference all of the rights and benefits
of the Admnistrative Rules of the Gvil Service
Comm ssion, including the disability provision, and
thus make their alleged violation grievable under the
Col | ective Bargai ning Agreenent. The Enpl oyer conceded
there are many, but selected, areas of dual coverage of
subject matters which are concurrently grievable under
the Agreenent and appealable wunder Cvil Service
Adm nistrative Rules. . . The Enployer pointed out,



only the Cvil Service Admnistrative Rules (and not
the Agreement) provide procedures (in issue in this
grievance) for the placenent of disabled enployees.
The Enpl oyer argued Article 3 states, unless nodified
by the Agreenent, enployees shall retain all rights and
benefits under the Civil Service Rules and Regul ati ons;
and since there was no nodification in this Agreenent
on the issue in question, the rights and benefits of
Title 14 are retained and enpl oyees (and Gievant) can
pursue their rights and interests under Cvil Service
procedures - but not the grievance procedures of the
Agr eenment . That is the Agreenent says the rights are
retai ned, not incorporated.”

Al though the Brown award involved a different collective
bar gai ni ng agreenent and does not nention the federal statutes,
the I anguage of Article 3 is identical in both agreenents, and in
both arbitrations the grievances were brought by HGEA. Enpl oyer
argues that wunder the doctrine of collateral estoppel this
Arbitrator should give the Browmn award controlling effect.
Enpl oyer cites authority supporting the proposition that
coll ateral estoppel bars a party fromrelitigating a factual or
| egal issue necessarily decided in prior suit or a different
claim involving the party against whom estoppel is asserted.
This Arbitrator agrees with the holding in the Brown award and
concludes that since the rights and benefits of the applicable
rules and statutes are retained by the Gievant and not
i ncorporated, this Arbitrator has no authority to proceed with an
arbitration on the nerits.

Finally, Enployer argues that Gievant's termnation of
enpl oynent was based on Enployee's inability to find a suitable
position to acconmpdate a disabled enployee and that the

termnation was not a disciplinary matter. Enployer states that



it make no sense for an enployer to punish an enployee for his or
her disability, and that Union has not produced sufficient
evi dence to support such a charge. This Arbitrator agrees wth
Enpl oyer that the assertion of a disciplinary violation wthout
factual support or substantive content is insufficient to support
a disciplinary charge.

Union alleges in its Reply Menorandum that an unfair and
hostile work place caused Gievant's disability; that Gievant
was i nproperly disciplined for speaking out; that when she voiced
her conplaints, supervisors and co-workers alike retaliated and
harassed her; and that she was assigned a heavier and
unmanageabl e work | oad. As a result of these and other
conpl aints, she became acutely ill and severely depressed. Union
further alleges that after her termnation, Enployer failed to
act on her counselors' recomendations and did not try to
accommodate her return to work. In this regard, Union alleges
that Gievant was hiring enpl oyees in open positions that met her
restrictions.

Uni on al so argues that several U S. Suprenme Court cases and
a Hawaii Suprene Court case support the view that the issues
herein are arbitrable. However, as pointed out by Enpl oyer,

ARTICLES H 1, H 2 and H 3 of the CBA provide:

“l. The Arbitrator shall not have the power to add to,
subtract from disregard, alter or nodify any of the
terms of this Agreenent.

2. The Arbitrator's power shall be limted to
deci di ng whether the Enployer has violated any of the
terms of this Agreenent.



3. The Arbitrator shall not consider any alleged
violations or charges other than those presented in

Step 3."

It is the position of this Arbitrator that this arbitration
is governed by the CBA itself, pursuant to the position asserted
by Enployer. Further, Union's allegation that Enployer failed to
act on Gievant's counselors' recommendations and did not try to
accommodate Gievant's return to work is sinply not supported by
the record. Enpl oyer's Exhibits 3, 5, 6, 7, 8, 9 and 12
collectively list a nunmber of attenpts by Enployer to find a
suitable job for Gievant, given the strict limtations inposed
by Gievant's counselors. Arguably, perhaps Enpl oyer could have
enl arged and accelerated its search but this Arbitrator concl udes
that Enployer's efforts were reasonabl e under the circunstances.
Gievant clainms that Enployer was hiring enployees in open
positions that net her restrictions. However, this Arbitrator
can find nothing in the record before him which supports this

al | egati on.



Vil. AWARD

For the reasons stated above, this Arbitrator grants
Enpl oyer's Motion to Dism ss for Lack of Jurisdiction and refers
the grievance back to the parties w thout a decision or
recommendation on its nerits, pursuant to ARTICLE 11 of the CBA

DATED: Honol ul u, Hawaii, June 14, 1999.

C. F. DAMON, JR
Arbitrator

STATE OF HAWAI | )
SS.
CI TY AND COUNTY OF HONOLULU )

On this 14'" day of June, 1999, before me personally
appeared C.F. DAMON, JR, to ne known to be the person described
in and who executed the foregoing instrunent, and acknow edged
that he executed the sane as his free act and deed.

Jessi e Tugade- Parnl ey
Notary Public, State of Hawaii

My comm ssion expires: 4/15/2000
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